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The Small Business Reorganization Act of 2019:

A Powerful Lifeline for Financially Distressed

Small Businesses

Introduction

Anyone passing by the Maine Mall in South Portland during
the past four or five years has played witness to some of the
largest bankruptey filings in the country, with giant retail-

ers like JC Penney, Sears, Forever 21, Payless, Toys ‘R’ Us,

and Sports Authority all going through—or atctempting to

go through—their own Chapter 11 bankruptcy cases. These
bankruptcies are highly publicized, and it is easy to see their
impact in everyday life. However, they represent only a small
percentage of business bankruptcies nationwide. Yet, until early
2020, multi-billion-dollar companies and local small businesses
attempting to reorganize were required to utilize largely identi-
cal provisions within Chapter 11 of the Bankruptcy Code.

Recognizing concerns about Chapter 11 for small businesses
and their owners, Congress passed the Small Business Reorga-
nization Act (SBRA) in late 2019, with an effective date of Feb-
ruary 19, 2020. Through the SBRA, Congress created a new
subchapter (Subchapter V) of Chapter 11 of the Bankruptcy
Code for certain eligible small business debtors. The SBRA

was enacted to help eligible small businesses and individuals
restructure through a faster, more affordable, and more effective
process than a traditional Chapter 11 bankruptcy case histori-
cally offered to these debtors.!

As the SBRA turns toward the end of its third year, this article
reflects on the early years of Subchapter V; its origins, statistics
on SBRA cases nationally and in Maine, and some important
basics about how the law works. Thus far, the SBRA largely

is functioning as intended, and, as a result, numerous debtors
have reorganized successfully in SBRA cases, including many
that likely would have closed and liquidated but for the SBRA.
Accordingly, it is vital for anyone working with small businesses
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and their owners in Maine to remain aware of the SBRA as an
effective tool in times of financial distress.

A. The SBRA: A Strong Start Both Locally and Nationally.

1. Chapter 11’s Historic Challenges for Small Businesses and

Their Owners.

Scholars and practitioners have long recognized the high costs
and daunting complexities of traditional Chapter 11 cases. To-
gether, these and other factors have made reorganizing and exit-
ing chapter 11 too difficult or too expensive for many business-
es and individuals.? Although Chapter 11 of the Bankruptcy
Code is highly effective in preserving the going-concern value
of businesses, saving jobs, and maximizing creditor recoveries,
those tools have not always worked quite as well for—and may
be inaccessible to—small businesses and their owners.?

The SBRA took effect right as the COVID-19 pandemic began
upending the global economy and everyday life. At the same
time, Maine relies heavily on entrepreneurs and small business-
es to provide critical services, goods, and employment oppor-
tunities, with small businesses accounting for more than half
of Maine’s workforce.* The SBRA, therefore, took effect at an
opportune time to offer a new solution to small businesses (and
eligible individuals with sufficient business-related debts) that
are experiencing financial distress but are not ready to—and
should not have to—close their doors forever.

Although the legislative history is limited, the Report from
the House Committee on the Judiciary (Report No. 116-171)
summarized the need for the SBRA as follows:



[S]mall business chapter 11 cases continue to encounter
difficulty in successfully reorganizing.... As the bill’s
sponsor, Representative Ben Cline (R-VA), explained

at the hearing held by the Subcommittee on Antitrust,
Commercial, and Administrative Law on June 25, 2019
at which H.R. 3311 was considered, the legislation
allows these debtors “to file bankruptcy in a timely,
cost-effective manner, and hopefully allows them to re-
main in business” which “not only benefits the owners,
but employees, suppliers, customers, and others who
rely on that business.”

As recognized in the House Report, the ability for these busi-
nesses to reorganize is critical.

Small businesses, however, have been far more likely to close
than reorganize, as seen early in the COVID-19 pandemic,
with one report finding that more than 80,000 small busi-
nesses permanently shuttered from March 1 to July 25, 2020,
alone.> Even small businesses that took a shot at reorganizing
in Chapter 11 faced long odds. A 2018 study in the American
Bankruptey Institute Journal revealed that of 76,845 Chapter
11 cases filed between 2008-2017, only about a quarter of
debtors with assets of less than $10 million (i.e., most of the
SBRA’s target demographic) were able to confirm an exit plan.®
This contrasts with debtors with assets above $10 million,
which had an approximately 40 percent chance of confirming
a plan, and debrors with assets above $100 million, which had
an approximately 60 percent chance of confirming a plan.” As
a result, the “fresh start” goal underpinning the bankruptcy
system, which courts have sought to promote for more than a
century, remained elusive to important sectors of the American
economy.® The SBRA is changing that.

2. SBRA Statistics in Maine and What They Say About the
SBRA So Far.

More than 4,000 businesses or individuals have filed cases un-
der the SBRA across the country, with the number of monthly
filings reaching its peak in March 2021 with 194 filings that
month.” Among the states within the First Circuit Court of
Appeals, more than 130 SBRA cases have been filed, with 24
of those cases filed in Maine. ' Of the 24 Maine cases, 16 were
filed in 2020, six in 2021, and two in 2022 so far.!' A closer
look at the Maine SBRA cases reveals several positive signs
about the statute’s early success."?

Successful Outcomes. Of the 24 SBRA cases filed in Maine, 20
confirmed plans of reorganization, three were converted to an-
other chapter or dismissed for grounds unrelated to confirma-
tion, and one remains in progress. That is a plan confirmation
rate of approximately 87 percent for filed, completed cases.

Early Focus on Plan Confirmation. Debtors in Maine are filing
their plans an average of 83 days into a case, with the earliest

plan filed 28 days after the petition date.'

Faster Cases. In cases with confirmed plans, the average time
from the start of the case until confirmation of a plan is appar-
ently six months.'

More Creditor Consent. Of the 20 cases with confirmed plans,
all those plans appear to have been confirmed on a consensual
basis—that is, without a class of creditors voting against the
plan (whether because no objections were filed or because
objections were settled during the confirmation process).

Diverse Mix of Debtors. Of the 24 SBRA case filed in Maine,
13 were filed by individuals and 11 were filed by business-

es. SBRA debtors in Maine come from a variety of different
industries, ranging from logging, to transportation, to retail, to
real estate development projects.

Alrogether, early Maine data for SBRA cases are consistent
with the authors’ experience and national statistics. The SBRA
is highly effective for debtors. Subchapter V cases move faster
than traditional Chapter 11 cases, with proposed plans filed
earlier and cases wrapping up on an expedited schedule. Faster
cases and streamlined procedures also make Chapter 11 less
costly for Subchapter V debtors. And, due in large part to

the modified confirmation standards and the skilled panel of
Subchapter V trustees in Maine, these cases are more likely to
end with a consensual, confirmed plan of reorganization in a
matter of months.

3. Early National Statistics Comport with the Success in
Maine.

Preliminary SBRA statistics nationally also reflect its early suc-
cess, consistent with the trend in Maine. According to one sur-
vey of the 465 earliest SBRA cases, more than 50 percent had
confirmed a plan within six months of filing for bankruptcy,
with most of the rest still working through the confirmation
process.” It is not surprising, then, that a significant majority
of eligible debtors are opting into Subchapter V rather than
proceeding as traditional Chapter 11 debtors, which supports
the growing recognition of the SBRA’s benefits among practi-
tioners.'®

B. SBRA Nuts and Bolts: How It Works and What You
Should Know.

Like every area of legal practice, bankruptcy law in general,
and the SBRA in particular, contains numerous statutes, rules,
and other intricacies that require the expertise and experience
of skilled advisors. However, no matter the practice area, it

is possible—and, perhaps, all too likely—that clients, neigh-
bors, and others will find themselves in situations of financial
distress.
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Scholars and practitioners have long recognized the high costs and daunting
complexities of traditional Chapter 11 cases. Together, these and other factors
have made reorganizing and exiting chapter 11 too difficult or too expensive for

many businesses and individuals.

In many ways, a debtor’s SBRA case looks much like a typical
Chapter 11 case, in which a debtor obtains a reprieve from
creditor collections, agrees to a plan to repay creditors, and
receives a discharge of debts. That is a good thing. The SBRA,
however, features several changes to the Bankruptcy Code that
make the process more accessible—and more effective—for
debtors, while still affording them the powerful reorganizing
tools that larger businesses have long enjoyed in Chapter 11.
In this time of continued economic uncertainty, here are four
features of the SBRA that highlight how it works and what
financially distressed small businesses and individuals should
know:

1. Eligibility and the Debt Ceiling: New Statute Expands
Access.

Consistent with its purpose, not everyone is able to proceed
under the SBRA. To be eligible, the debtor (which can be a
business or an individual): (i) must be “engaged in commercial
or business activities”; (i) must have “aggregate noncontingent
liquidated secured and unsecured debts as of the date of the
filing ... in an amount not more than $7,500,000” (including
debts of affiliates but excluding debts owed to insiders); and
(iii) not less than 50% of those non-insider debts must arise
“from the commercial or business activities of the debtor.”!”
(But, a debror is not eligible for the SBRA if its “primary activ-
ity is the business of owning single asset real estate.”).'®

Although the debt ceiling is $7.5 million today, that was not
always the case. Originally set at $2,725,625, in March 2020,
the “Coronavirus Aid, Relief, and Economic Security Act”"
temporarily increased the debt limit to $7.5 million. Congress
extended the $7.5 million debt limit through the “COVID-19
Bankruptey Relief Extension Act of 2021,”% but the higher
threshold returned to $2,725,625 on March 27, 2022, when
Congress failed to pass a further extension in time. However,
on June 21, 2022, President Biden signed the “Bankruptcy
Threshold Adjustment and Technical Corrections Act,”!
which amended section 1182(1)(A) of the Bankruptcy Code
to return the debt ceiling to $7.5 million, effective retroactive-
ly.? That increase, however, will sunset again two years after
enactment, on June 21, 2024, unless Congress takes further
action in the meantime.

Importantly, as to other eligibility criteria, most courts have
taken a broad approach to expand access to the SBRA. That is
particularly true as to the “engaged in commercial or business
activities” requirement, where courts have determined that
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far less than full business operations are required and, instead,
winding-down operations, settling claims, and liquidating
assets are sufficient business activities for SBRA eligibility.?

2. No Committee and No Operating Trustee, but a Valuable
Subchapter V Trustee.

Like in a traditional Chapter 11 case, debtors opting into Sub-
chapter V retain control over their assets, business operations,
and case strategy as the so-called “debtor-in-possession.”* But
unlike a traditional Chapter 11 case, a committee of creditors
is not appointed unless ordered by the court for cause, which
would be rare.?” The absence of a creditors’ committee de-
creases the cost of a Subchapter V case, because the debror is
required to pay for the committee’s professionals.

Another key component of the SBRA is the addition of the
Subchapter V trustee, who is a lawyer or other professional
appointed by the United States Trustee.?® The Subchapter V
trustee does not control the debtor’s assets, replace existing
management, or represent any party in the case. Rather, the
Subchapter V trustee is a neutral, non-operating trustee ap-
pointed to assess the viability of the reorganization and to fa-
cilitate the development of a consensual plan, often acting as a
mediator among the debtor and creditors as a case proceeds.”

3. Faster Cases, New Deadlines, and Streamlined Exit Pro-
cedures.

The SBRA also modifies Chapter 11 to speed up and stream-
line the plan confirmation process and to reduce restructuring
costs by moving cases from start to finish more quickly. For
instance, the debtor must file a proposed exit plan within 90
days of the start of the case, with a status conference on exit
issues to occur within 60 days of the filing.?® This not only
places a running clock on the debtor, but also requires the
debtor and creditors to focus on the exit strategy earlier than
in a traditional chapter 11 case, when it is not uncommon for
a debtor to take a year or more before filing a plan.

4. More Powerful Exit Plans and Easier Confirmation.

In one of the biggest substantive changes from a traditional
Chapter 11 case, the SBRA modifies the requirements for a
debtor to confirm a plan of reorganization, particularly in con-
tested confirmation situations. If a creditor objects to approval
of a debtor’s plan, the debtor and its owner can retain the
assets and equity as long as the plan does not “discriminate un-



fairly” and is “fair and equitable” to the dissenting creditors.”
To meet that requirement, if the other statutory standards are
met, the debtor can confirm a contested plan—and, ultimate-
ly, receive a discharge of its liabilities—as long as it proposes
to contribute its projected net disposable income for three to
five years to pay creditors, whereas in a traditional Chapter 11
case, the debtor may be required to pay all creditors in full to
preserve equity.”® This change can result in needing less money
to preserve equity and achieve significant debt savings through
Subchapter V, freeing up future cash to fund operations, invest
in capital expenditures, and otherwise put revenue back into
the business (or other ventures) post-bankruptcy.

Conclusion: Takeaways as Year Three Wraps Up.

By all indications, the SBRA is off to a strong start. At the
same time, it is vital for Congtess to permanently extend (and
even raise) the $7.5 million debt ceiling beyond June 2024 to
ensure that businesses and individuals will benefit from the
SBRA. And although bankruptcy filings remain below historic
levels, according to one 2022 survey by Reuters, U.S. small
business confidence fell to an 11-month low in early 2022 due
to worker shortages and rising labor and material costs.> There
is no doubt that a need exists for the SBRA, and there is good
reason for optimism that its early success will continue into
the future as practitioners further refine their SBRA practices
and case law develops.
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