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Representing Clients with Traumatic Brain Injuries
by Andru H. Volinsky

Representing individuals who
have suffered traumatic brain injuries
(“TBIs”) presents a number of special
challenges requiring the lawyer to
become part forensic investigator and
part clinician. The lawyer must also
become deeply familiar with neuropsy-
chology and be prepared to defend
that branch of psychological testing
against legal challenge. Although rep-
resenting clients who have suffered
TBIs may present many hurdles,
lawyers will find that working with
people with brain injuries is personally
and professionally very rewarding.

The Challenges
Here are a couple of common

challenges counsel may face in TBI
cases and examples of how they may
present themselves. 

The client has no memory of impor-
tant events making proof of liability
difficult. 

Our client, Elizabeth, was run

over by a car while riding her bicycle in
a crosswalk, but had absolutely no
memory of how it happened. To com-
plicate things further, the police did a
poor job of preserving road evidence
and, I suspect with some help from the
insurer, the Defendant lacked any
memory of the crash. How do you
prove liability?

The client did not suffer an obvious
head injury.  

David was rear ended on the high-
way by a drunk, speeding motorist.
David suffered obvious muscle and
neck injuries, but lacked an overt
injury to his head. The Emergency
Room doctors focused on his acute
physical injuries but gave only passing
notice to cognitive problems and
scored David as unimpaired on the
protocol for head injuries, the Glasgow
Coma Scale. How do you prove dam-
ages while contesting the insurer’s
claims of malingering without overt
evidence of a brain injury?

The client has other mental health
issues that complicate the proof that
his brain injury is the likely cause of
his cognitive problems.  

Our client, Jim, was a brilliant sci-
entist who suffered fractures of his
skull and facial bones in a terrible fall.
Jim, however, had a long, documented
history of alcoholism and the defense
latched on to the alcoholism as being
the cause of his memory impairment
and poor judgment. How do you rule
out other causes of damages while like-
ly fighting off a challenge to your
expert on Daubert grounds?

What is a TBI and how may the injury
affect your client?

With each passing year, the diag-
nosis of brain injuries becomes more
acceptable and better understood. A
part of this understanding comes from
the military. Two-hundred thousand
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changed. He lost his happy-go-lucky
ways and had become tense and irrita-
ble, particularly around his young chil-
dren. David missed appointments with
customers or ran late. While still able
to be attentive to a particular task on
which he focused, David could no
longer simultaneously speak on the
phone while scanning the web and
updating his calendar.

David’s case required us to be alert
to clues that led to a neuropsychologi-
cal referral. What David experienced
was damage to his executive function-
ing expressed in his personality change
involving increased irritability. It was
also expressed in his decreased organi-
zational skills and inability to multi-
task. Other clients experience
decreased executive functioning as
showing poor judgment. While coun-
sel cannot make a diagnosis or fully rec-
ognize symptoms, they must be alert to
factors that justify referrals to appropri-
ate experts. The first clue for us was the
inconsistency between David’s long
successful career as a commissioned
salesman and the idea that he could no
longer multi-task or that he was having
trouble managing his day to compe-
tently meet deadlines. David’s decision
to forego youth coaching was another
clue to the changes he experienced. All
of these small clues led to our careful
questioning of David’s family and co-
workers. These interviews revealed that
something had changed after the crash
and led to the neuropsychological
referral.

The Neuropsychologist
A neuropsychologist is a psycholo-

gist specially trained in the psychomet-
ric tests and clinical assessments indica-
tive of brain injuries. A neuropsycholo-
gist tests inferentially looking for
changes that indicate a change in brain
function. She can find evidence of
injuries that are not documented by x-
rays or CT scans. The neuropsycholog-
ical assessment is both qualitative and
quantitative, requiring the neuropsy-
chologist to be clinician, statistician

service men and women suffered TBIs
during the last decade.1 During this
same time period, an estimated 1.7
million people in the general popula-
tion were diagnosed with a TBI.2 The
treatment of professional and college
athletes has also added to the common
acceptance of TBIs and the need for
careful assessment of symptoms.
Reliable sources of information about
TBI symptoms are also becoming more
available, including web sites main-
tained by the Brain Injury Association
of New Hampshire3 and the National
Institute of Health.4 Do not expect
your friendly insurance adjusters to
subscribe to any of these more enlight-
ened approaches.

In its simplest form, a TBI is an

injury to the brain caused by a blow to
the head or some other trauma. The
problem is, however, nothing about the
brain is simple. An individual may suf-
fer severe brain injuries and fully return
to a pre-injury lifestyle. Other head
injuries may appear minor or go com-
pletely unnoticed and something about
the injured person changes for good.
In fact, the person who suffered the
injury may not even be able to pin-
point the problem.

This was the case with our client,
David. David was a very successful
sales person who worked on commis-
sion before his crash. In interviews,
David had a superficially friendly
affect, but when we spoke to his wife
we learned that David’s personality had
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medications. Jim could remember to
take his numerous medications morn-
ing, noon and night but could not
keep track of which he had taken. It
was very powerful to watch and listen
to Jim describe his medication routine
which involved putting each of his pill
bottles in a separate baggie and then
placing the baggies in a plastic box.
Three times a day, Jim would carefully
empty the box, one bag at a time, read
and follow the instructions on each pill
container as he went along and place
the bag aside. Only when the box was
completely empty would Jim know he
had taken all of his medications. 

David, the salesman, had to let go
of one of his major sales lines so he
could focus on his remaining business
and meet his core job functions with
fewer customers and fewer distrac-
tions.  He became very reliant on the
calendar application of his smart
phone and its alarm function. We were
able to quantify the changes by refer-
encing David’s reduced commissions
and projecting these over his expected
work life.

and psychometrics expert.
Some use rigid test batteries
normed to different popula-
tions. Others exercise judg-
ment to develop more flexible
arrays specific to the client’s
personal circumstances. With
either approach, the neuropsy-
chological battery will take up
to a day to complete and cost
generally around $2,500.00.
Testing will consider the
client’s intellect, emotions and
control.  The first is probably
the most commonly consid-
ered aspect of TBIs, whether
or not the client has experi-
enced a decrease in his intel-
lectual functioning as indicat-
ed on IQ testing or the like.
The second area tests motiva-
tion and emotional lability.
Testing for control issues con-
cerns behavior related to social
insensitivity or disinhibition.  

Of course, the neuropsy-
chologist must tie the results of her
assessment to the injury in question
and rule out other causes. Some of this
is based on the testing results, some
from the clinical interview. Sometimes
there is a lack of clarity as to whether
the cause of a problem can be pin-
pointed as traumatic versus some other
cause. 

In Jim’s case, the defense blamed
his declining faculties on his alco-
holism. The neuropsychologist took
careful histories from Jim and others
and pointed out that Jim’s picture of
decline was not gradual as one would
expect with an alcoholic. Rather, his
decline was precipitous and likely tied
to his suffering a brain injury.  

Be careful when relying upon a
neuropsychologist. Her testimony will
no doubt be challenged under Baker
Valley Lumber v. Ingersoll-Rand, Inc.5

Review the amicus brief submitted on
behalf of the American Academy of
Clinical Neuropsychology and the
New Hampshire Supreme Court’s
decision in Baxter v. Temple6 for sup-

port. Any challenge should go to the
weight assigned to the expert’s testimo-
ny and not to its admissibility. 

Damages
Certain aspects of damages in a

TBI case require specific explanation
and may require expert testimony. The
physician who coordinated the care
your client received may be a good
start, but be careful of physicians who
overly objectify the hardships your
client experienced. Interview the allied
professionals who may be less clinical
in their presentations. For example, a
nurse practitioner who coordinated
care may have more of a personal
touch, or an occupational therapist
may be able to discuss how she helped
your client learn every day skills after
suffering a TBI. Explaining how a
client had to re-learn the use of a fork
or learn basic personal hygiene skills
could have significant impact on a jury.

Jim, the physicist, was eventually
able to live on his own after the acci-
dent, but had to be taught to develop
new skills, in particular about taking
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testify that the frame would
not have come into contact
with the road surface unless
the pedal was depressed
under great weight and the
only place on the road sur-
face with yellow paint was
the center line. Thus, we
proved that the car ran over
the bike at the center of the
road. It never hurts to be
lucky. 

The best advice I can
offer to someone working
with a client who has a TBI
comes from the New York
Times article referenced
above:
If you want to connect
with someone who has a
traumatic brain injury,
hire us, include us in
conversations that regard
us instead of speaking
about us in the third per-
son… instead of pressing
us about what we “must”

remember… simply be present
with us….7

Good luck to you and your clients.

END NOTES

1. Jane Rosett, Starting Again after a Brain Injury,
N.Y. Times, Oct. 9, 2011 at SR 9.

2. Id.
3. http://www.bianh.org.
4 http://www.ninds.nih.gov/disorders/tbi/tbi.htm.
5. 148 N.H. 609, 616 (2002) “The proper focus for

the trial court is the reliability of the expert’s
methodology or technique. The trial court func-
tions only as a gatekeeper, ensuring a methodolo-
gy’s reliability before permitting the fact-finder to
determine the weight and credibility to be afford-
ed an expert’s testimony. Daubert, 509 U.S. at
592-95, 113 S.Ct. 2786. Thus, the trial court
must ‘decide whether this particular expert had
sufficient specialized knowledge to assist the
jurors in deciding the particular issues in the
case.’ Kumho Tire Co. v. Carmichael, 526 U.S.
137, 156, 119 S.Ct. 1167, 143 L.Ed.2d 238
(1999) (quotation omitted).”

6. 157 N.H. 280 (2008). The Academy supported
the flexible battery approach in its amicus brief
and argued in favor of the admission of assess-
ments made by neuropsychologists.

7. Rosett, supra note, at SR 9.

Elizabeth presented unique proof
issues with respect to both damages
and liability. Elizabeth was retired at
the time of her injury. She had been an
organizer of healthcare programs in the
developing world. In retirement,
Elizabeth planned to volunteer locally
and internationally in various relief
efforts. None of these would have paid
her. Although Elizabeth had spoken to
her friends and colleagues of her plans
for retirement, she could not fully
articulate them as a witness. She just
knew she was too tired and lacked suf-
ficient motivation to do much with the
faith communities she had worked
with in the past. Fortunately, we iden-
tified a cadre of Elizabeth’s friends and
colleagues who recounted her retire-
ment plans to the jury and described
Elizabeth’s limitations with very per-
sonal and caring anecdotes and the jury
rejected the defense request not to
value this loss.

Conclusion
Elizabeth’s legal case ended well. A

jury awarded her $250,000, as com-
pared to the insurer’s offer of $10,000
at the mediation. We overcame the lia-
bility proof problem by being creative
and very lucky. The defense expert
claimed that if Elizabeth was hit as she
began to cross the road, she was like a
child who darted out into traffic leav-
ing the driver insufficient time to react.
The fault in this scenario would have
been ours and our expert could not dis-
agree. If, instead, Elizabeth had been
hit near the middle of the road, the
driver would have had Elizabeth in full
view with sufficient time to stop. The
problem was that no one could pin-
point the exact location of the crash.
Was it near the curb or near the center
of the road?

Fortunately, Elizabeth’s bike was
preserved. On careful inspection, we
found a spot of yellow paint on the
bike frame near one pedal. The expert
tested our hypothesis and was able to




