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For the trial lawyer, few areas of the law are as nebulous as the 
quantum and quality of proof sufficient to support the recovery of lost profits. 
On the one hand, it is black-letter law in Maine that damages need only be 

established with “reasonable” (as opposed to “mathematical”) certainty.1

However, it is equally true that damages must be based on 
more than “mere guess or conjecture.”2 The elusive character 
of these cryptic first principles is compounded when applied 
to proving damages based on lost profits. Proof of this kind of 
loss inherently involves a certain degree of speculation, espe-
cially when applied to future, unrealized profits. Despite their 
seeming opacity and even contradiction, these standards have 
been applied by Maine courts, in appropriate cases, to award 
lost profits as damages, even where a new business lacks a long 
track record of earnings.3 

This article seeks to provide clarity to the principles appli-
cable to the recovery of lost profits. It will survey the pertinent 
case law and examine the manner in which the Law Court 
has navigated the dueling concepts of “reasonable certainty” 
and “mere speculation” in this area of the law. This article also 

examines two additional (but little known and often ignored) 
theories upon which a lost profits recovery may be based: The 

“Wrongdoer Rule” and the alternative, but related, claim of 
“Loss of Chance/Business Opportunity.” These doctrines may, 
in appropriate circumstances, be applied to lessen the eviden-
tiary burden imposed on a plaintiff seeking an award of lost 
profits. 

Under the Wrongdoer Rule, a defendant will not be heard 
to object to the plaintiff’s reasonable estimate of lost profits 
because it is not based on more accurate data, where the 
wrongdoer’s misconduct has rendered such evidence unavail-
able.4 The Loss of Chance/Business Opportunity Doctrine 
is technically distinct from a lost profits claim, and has been 
applied to claims where the plaintiff has been denied the value 
of the lost opportunity to earn profits. In such cases, where 
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lost profits cannot be ascertained with sufficient precision, a 
“reasonable approximation” of the value of the lost chance/
opportunity is all that is required to allow recovery.5 

Lost Profits Defined
“Lost profits” may properly be recovered as a component 
of a consequential damages award under both contract and tort 
theories.6 Under Maine law, recovery of lost profits refers to 
the award of properly established lost net profits, as opposed to 
gross profits.7 The term “gross profits” is synonymous with gross 
income, referring to revenue received without accounting for 
expenses.8 Lost “net profits” are calculated by deducting from 
gross profits any direct expenses that would have been incurred 
in making the lost transaction.9 The Law Court also has held 
that claims seeking recovery of prospective lost profits must be 
discounted to present value.10 

Although courts have disagreed about the range of expenses 
to be deducted from gross profits, the general rule is that vari-
able expenses directly related to the lost sale should be deducted 
from gross income, while general fixed expenses, such as over-
head, should not be deducted unless such expenses would have 
been directly attributable to the lost transaction.11 Indeed, in 
a sale-of-goods case under the Uniform Commercial Code, an 
aggrieved seller is entitled to recover overhead as a component 
of damages, defined as “profit (including reasonable overhead),” 
based on breach of contract, while also deducting expenses 
saved in consequence of the buyer’s breach.12 This approach is 
consistent with the notion that fixed overhead generally should 
not be deducted from gross income to arrive at net profits.13 
On the other end of the spectrum, a few courts have embraced 
the minority view that apportioned overhead expenses must be 
deducted from an award of lost profits.14

Applicable Standards 
Plaintiffs seeking to recover lost profits as a compo-
nent of consequential damages face a number of legal and 
evidentiary hurdles. First, such profits must be shown to have 
been factually and legally caused by—and a reasonably fore-

seeable result of—the defendant’s wrongful conduct. Further, 
a plaintiff must prove his or her estimate of lost profits to a 

“reasonable certainty,” establishing such damages through an 
adequate evidentiary foundation. A review of selected cases 
addressing these issues provides a window into the required 
showing to recover lost profits under Maine law. 

Causation/Foreseeability

The general rule for recovery of damages in tort actions is 
that a successful plaintiff is entitled “to all damages proximately 
caused by a wrongdoer’s actions[,]” with such an award aimed 
at making the plaintiff whole by providing compensation 
for injuries and losses proximately caused by the tortfeasor.15 
Similarly, with respect to contract damages, the Law Court 
has written that “[s]ubject to limitations of avoidability and 
unforeseeability, an injured party is entitled to recover all loss 
actually suffered as a result of the breach [of contract].”16 

Causation

Whether seeking a lost profits recovery under tort or contract 
theories, a plaintiff must establish that his or her lost profits 
were factually and legally caused by the defendant’s breach 
of duty. The factual or “but for” causation showing needed 
for recovery of lost profits damages— as with all damages—
requires a plaintiff to prove by a preponderance of the evidence 
that there is “some reasonable connection between the act or 
omission of the defendant and the damage which the plaintiff 
has suffered.”17 Proximate cause, or legal causation, has been 
described by the Law Court as requiring a showing that the 
breach of duty “played a substantial part in bringing about or 
actually causing the injury or damage and that the injury or 
damage was either a direct result or a reasonably foreseeable 
consequence of the [… wrongful act or omission].”18 If the 
probabilities are evenly balanced or worse, a plaintiff cannot 
carry his or her burden of proving proximate cause.19 

Reasonable Foreseeability

In contract actions, the reasonable foreseeability require-
ment receives additional scrutiny from courts because lost 
profits are analyzed as “special damages” subject to special 
proof, rather than as “general damages.” General damages are 
those damages that would “naturally flow from the breach 
claimed of such contract,” while special damages are damages 
that were reasonably “within the contemplation of both parties 
at the time of making the contract[.]”20 This distinction has its 
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genesis at common law in the seminal case of Hadley v. Baxen-
dale, which holds that the special circumstances giving rise to 
special damages must have been reasonably communicated to 
the defendant.21 

This common law rule has evolved over time, with the 
modern-day standard found in Section 351 of the Restatement 
(Second) of Contracts. In contrast to Hadley v. Baxendale’s 
exclusively subjective test of foreseeability, the Restatement’s 

“special circumstances” test can be either subjective or objec-
tive in nature.22 The Law Court has not explicitly adopted 
the Restatement (Second)’s subjective/objective standard, 
but it has repeatedly analyzed recovery of special damages 
under the “reasonable foreseeability” analytical framework.23 
Further, the United States District Court for the District of 
Maine, applying Maine law, has cited Section 351 and ruled 
that, under Maine law, special damages are recoverable only 
if, at the time the contract was formed, such damages “were 
or should have been reasonably foreseeable or contemplated 
by both parties as a probable result of a breach.”24 Whether 
employing a purely subjective standard, an objective stan-
dard, or some combination of the two, the Law Court has 
subjected special damages to more rigorous scrutiny than 
general damages. Such scrutiny is addressed to foreseeability 
and whether the party in breach reasonably had cause to 
know of the special circumstances giving rise to the addi-
tional damages.25 

The Law Court has held that the foreseeability require-
ment applies with equal force to tort claims.26 Under this 
standard, it would seem difficult, absent some prior business 
relationship between the parties, for a plaintiff to recover 
lost profits damages under a tort theory. For example, one 
would presume that in a standard negligence case, such as 
an automobile accident between strangers, the requirement 
of reasonable notice of special circumstances would bar the 
recovery of lost profits. However, it is worth noting that other 
categories of special damages, such as medical expenses, are 
routinely awarded in the same manner as general damages 
without any proof that the tortfeasor had reason to know of 
any special circumstances.27 This suggests that the “special 
circumstances” requirement might properly be relaxed in 
certain tort cases. At a minimum, one could argue that, in 
appropriate cases, the court should apply an objective, rather 
than a subjective standard of foreseeability of special circum-
stances in evaluating a claim for lost profits based on a tort 
theory of recovery. 

Reasonable Certainty

The Law Court also has held that lost profits may be awarded 
only where they can be estimated with “reasonable certainty.”28 
A damages award based on lost profits may not be “uncertain, 
contingent, or speculative.”29 Damages must be founded upon 

“established positive facts or on evidence from which their exis-
tence and amount may be determined to a probability[]” [and] 

“… must not rest wholly on surmise and conjecture.”30 
At the same time, the Law Court also has underscored that 

“reasonableness, not mathematical certainty, is the criteria for 
determining whether damages were awarded appropriately.”31 

“Damages are not fatally uncertain for the reason that the 
amount of the loss sustained is incapable of exact proof by math-
ematical demonstration.”32 In this manner, an award of damages 
for lost profits may be based on “judgmental approximation[,]” 
provided that “the evidence establishes facts from which the 
amount of damages may be determined to a probability.”33 

Case Law on Recovery of Lost Profits 
A review of pertinent Law Court decisions provides a 
window into the quantity and quality of evidence required to 
establish a claim for lost profits, as well as the scope of judg-
mental approximation permitted in relation to such claims.

 
Established Businesses

Cases where the plaintiff provides evidence of a successful 
past track record of business, along with evidence establishing 
anticipated future net profits, offer the greatest likelihood of 
recovering lost profits. For established businesses, damages 
based on lost profits are most effectively established through 
the use of expert testimony that is based upon a solid eviden-
tiary foundation addressing the underlying economic data 
quantifying gross revenue and variable expenses. Although 
third party expert testimony is certainly not required to estab-
lish lost profits, when the plaintiff’s testimony, or that of an 
outside expert, does not rest upon an adequate evidentiary 
foundation, a claim for lost profits will not succeed. 

Ginn v. Penobscot Co. 

In Ginn v. Penobscot Co.,34 the Law Court provided a 
concise statement of its approach to recovery of lost profits 
for businesses with proven track records of performance. In 
that case, a logger who was injured owing to the negligence 
of the defendant asserted a claim for lost earnings/lost profits 
for his business, which ceased to exist following his injury.35 
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Addressing the plaintiffs’ claim for lost profits, the Court 
wrote:

Where an established business has been interrupted 
by reason of tortious injury to the operator, a resulting 
loss of prospective profits may become the basis of a 
recovery, provided there be evidence of past experience 
or from persons with expertise in the field sufficient 
to render the extent of such loss reasonably certain 
and fairly susceptible or proof.36

In this manner, 
lost profits may 
be established by 
evidence of past 
experience or expert 
testimony suff i-
cient to quantify the 
extent of loss, either 
of which must be 
properly supported by admissible 
evidence.37 However, in Ginn, the plaintiff relied only 
upon his testimony that he “could earn up to $20,000 a year 
with my equipment and stuff.”38 Holding that such opinion 
was not an “informed opinion” that was grounded upon any 
facts in evidence, the Law Court vacated the jury’s award 
of lost profits, granting plaintiff the option of remittitur of 
damages or a new trial on damages.39 

 
Tang of the Sea v. Bayley’s Quality Seafoods, Inc.

In Tang of the Sea v. Bayley’s Quality Seafoods, Inc.,40 the 
Law Court upheld an award of lost profits based on business 
data corroborated by the owner’s testimony that the defen-
dant’s conversion of business equipment caused his business to 
lose net profits on par with past sales. In this case, the plaintiff 
and the defendant were business associates collaborating in 
seafood processing. When their business relationship ended, 
the defendant refused to return certain seafood processing 
equipment owned by the plaintiff that the plaintiff could have 
used in its own business. In particular, the plaintiff estab-
lished that it had a specifically identified buyer for a specific 
quantity of his products. Although the defendant was aware 
of the plaintiff’s business opportunity, it nevertheless retained 
plaintiff’s processing equipment for its own operations until 
the shrimp season had concluded. After missing a full season 
of business based on the defendant’s wrongdoing, the plaintiff 

commenced an action against the defendant for conversion 
of his business equipment, while also seeking an award of 
damages based on lost profits.41 At trial, the plaintiff’s owner 
provided testimony and evidence establishing that the plaintiff 
had an offer from a customer to purchase at least one hundred 
thousand pounds of processed shrimp and that historically, 
plaintiff always sold seafood at a price 

sufficient to generate a 
net profit of at least 
75 cents per pound. 
The jury awarded 
plaintiff $75,000 in 
damages based on 
lost profits.42 

O n   a p p e a l , 
the Law Court 
rejected the defen-

dant’s challenge of the award of 
lost profits, stating that it was within the province of 

the jury to credit the testimony of the plaintiff’s owner over 
that of the defendant’s expert witness. In particular, the Law 
Court noted that the plaintiff’s owner provided evidence of the 
company’s past experience and lost profits.43 It also noted that 
the owner testified that he had “substantial experience in the 
business of selling processed shrimp, that he would set his price 
at a number that would garner a specific profit-per-pound, that 
he had done so in the past, that he had a buyer for his product, 
and that the buyer would have purchased up to five hundred 
thousand pounds of product.”44 Affirming the jury’s award of 
damages based on lost profits, the Law Court underscored that 
a jury is “entitled to act upon probable and inferential … proof 
in determining damages,” and that damages may be based on 

“judgmental approximation,” provided the evidence establishes 
facts from which the amount of damages may be determined 
to a probability.45 

 
Eckenrode v. Heritage Mgmt. Corp.

In contrast to Tang of the Sea, the Law Court, in Eckenrode 
v. Heritage Mgmt. Corp.,46 reversed a jury’s award of lost profits 
damages on the grounds that no cognizable claim could have 
existed based on the record before it. In that case, a former 
manager of a golf club’s pro shop alleged that pursuant to 
his contract with the defendant, he was entitled to a share 
of the net profits from that business. Following the termina-
tion of his employment, the former manager filed an action 
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seeking, among other things, an award of lost profits from the 
shop.47 Although this plaintiff was awarded such damages by 
the jury, the Law Court struck down the award, holding that 
insufficient evidence existed to allow the jury to consider any 
claim of lost profits. In particular, the Law Court noted that 
the plaintiff provided only his own unsupported opinion as 
to prospective profitability of the pro shop, while at the same 
time failing to provide any admissible evidence of the actual 
profitability of the golf shop during the operative season.48 
Because the plaintiff’s own opinion of profitability lacked a 
sufficient evidentiary foundation, the Law Court held that 
it “was not an informed opinion based on relevant facts in 
evidence upon which the jury could rely in assessing damages 
for claimed lost profits.”49

It is clear from the foregoing cases that an award of lost 
profits will not succeed unless there is an adequate eviden-
tiary foundation to support opinions and testimony offered to 
establish lost profits. In Ginn, the Law Court stated that lost 
profits could be established though “evidence of past experi-
ence or from persons with expertise in the field sufficient to 
render the extent of such loss reasonably certain and fairly 
susceptible or proof.”50 In addition, in Tang of the Sea, the 
Law Court upheld an award of lost profits based on a business 
owner’s testimony, without expressly noting that such testi-
mony was expert testimony. These cases make clear that, based 
on the right quantum and quality of evidence, lost profits can 
be successfully established without independent expert testi-
mony.51 Other authorities provide support for this approach. 
In general, courts have held, and commentators have argued, 
that a plaintiff’s own testimony on prospective lost profits may 
be admitted so long as such opinion is supported by a sufficient 
foundation of “credible evidence.”52 

Although it does not appear that testimony of a duly quali-
fied expert is absolutely required to establish lost profits for 
an existing business, the better practice is to utilize the testi-
mony of an expert witness, whether internally or externally 
sourced, to assist in meeting the “reasonable certainty” stan-
dard applicable to lost profits recovery. Ginn and its progeny 
stand for the proposition that a plaintiff’s own conclusory 
opinion regarding lost profits alone, without credible corrobo-
rating evidence, will be insufficient to permit a recovery of lost 
profits.53 As demonstrated in Tang of the Sea, evidence offered 
in support of a plaintiff’s lost profits claim must be reasonably 
specific in relation to the terms of the thwarted transaction, 
including relevance to gross revenues and variable expenses. 

Recently Established or New Businesses 

Special evidentiary challenges arise when seeking to prove the 
lost profits of a business that has a limited or non-existent track 
record. In such situations, historical business data—to the extent 
it even exists—likely will carry less weight because of the limited 
time periods involved. However, the lack of an earnings history 
is not necessarily fatal to a lost profits claim. On the contrary, the 
Law Court has approved (as have courts of other jurisdictions) 
the use of alternative forms of proof to establish lost profits, such 
as industry averages, which can be used in such cases. Neverthe-
less, the Law Court also has not hesitated to limit the scope of 
available damages, or to eliminate them outright, if such proof 
fails to meet the “reasonable certainty” standard. 

Marquis v. Farm Family Mutual Ins. Co. 

The Law Court approved an award of lost profits based on 
comparative industry data provided by an expert in Marquis 
v. Farm Family Mutual Ins. Co.54 In that case, potato farmers 
whose crop was destroyed by fire brought a contract claim 
against their insurer based on failure to provide coverage.55 A 
jury awarded the plaintiffs $610,629 in lost profits, but that 
amount was stricken by the trial court following the defen-
dants’ motion for a new trial on damages or remitittur.56 The 
plaintiffs appealed the judgment as it pertained to their award 
of lost profits, asserting that such award was not speculative 
and was supported by the record.57 

On appeal, the Law Court sided with the plaintiffs, rein-
stating the jury’s award of lost profits. While noting that 
damages for future lost profits “are allowable only if they can 
be estimated with reasonable certainty[,]” the Court deter-
mined that the evidence submitted by plaintiffs was not too 
speculative to support the jury’s award.58 In particular, the 
Court noted that the plaintiff’s expert provided “carefully 
prepared data based on governmental statistics, including the 
average production cost for table stock potatoes in Aroostook 
County, and the average yield for Maine potatoes[.]”59 

Newbury v. Virgin

In other settings, the Law Court has refused to permit the 
recovery of lost profits for new or recently established busi-
nesses. In Newbury v. Virgin,60 a nightclub operator tenant 
sued his landlord for illegal eviction and conversion of business 
equipment. Following three successful weeks of operation, the 
landlord in Newbury evicted his tenant so that he could open 
his own nightclub.61 The landlord also retained the plaintiff’s 
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business equipment for a period of three weeks after the evic-
tion, despite plaintiff’s demand for return.62 Although the 
plaintiff attempted to open his nightclub in a different loca-
tion, he was not able to recapture his prior business success, 
resulting in his claim for conversion and seeking damages 
based on lost profits.63 

At trial, the plaintiff himself provided testimony that, in the 
first three weeks of operation, the club took in $4,600 in gross 
revenue and net profits of $350 per week, which he testified he 
expected would have lasted indefinitely. A jury 
awarded him damages 
of $52,000 in lost 
profits. On appeal, 
the Law Court 
reduced the award to 
$1,050, corresponding 
to the three weeks 
in which the plain-
tiff was without his 
business equipment.64 
Noting that an award of lost 
profits must be supported by credible evidence, the Law 
Court underscored that no corroborating evidence had been 
provided to establish that the plaintiff’s profits would have been 
sustainable.65 In addition, the Law Court relied on the traditional 
rule that damages for lost profits based on conversion are confined 
to the period in which it would take a reasonable person to replace 
the converted items.66 On these bases, the Law Court greatly 
reduced the plaintiff’s award of lost profits. 

 

Other Tools for  
Seeking Recovery of Lost Profits

The foregoing cases demonstrate the legal and eviden-
tiary challenges in seeking damages based on lost profits. 
Beyond the traditional concepts discussed above, litigants 
should remain mindful of two less well known legal theories 
that can support the recovery of lost profits (or analogous) 
damages: the Wrongdoer Rule and the doctrine of Loss of 
Chance/Business Opportunity.

 
The Wrongdoer Rule

In appropriate circumstances, invocation of the Wrong-
doer Rule can be an effective counter to the claim by a 
defendant that the plaintiff’s lost profit damages are specu-

lative and cannot be proved with reasonable certainty. The 
Wrongdoer Rule has been expressly recognized and described 
by the United States Supreme Court as follows: “[A] wrong-
doer may not object to the plaintiff’s reasonable estimate of 
the cause of injury or its amount, supported by the evidence, 
because not based on more accurate data which the wrong-
doer’s misconduct has rendered unavailable.”67 The rationale 
for this rule is that in those cases where 

uncertainty exists on 
the scope of damages 
owing to a defendant’s 
wrongful conduct 
or the evidence of 
such damages in 
defendants’ control, 
defendants should 
not be permitted 
to evade liability 

based on the lack of certainty 
created by his or her own conduct or failure to 

provide the required evidence.68 
The Wrongdoer Rule has been applied in various contexts 

to uphold lost profit and other damage awards in the face 
of defendants’ arguments that the claim was not reasonably 
certain. It has been employed and approved by both the Law 
Court69 and the First Circuit.70 Application of the Wrongdoer 
Rule is most effective in cases where the relevant evidence 
concerning lost profits is in the control of defendant, rather 
than plaintiff, such as cases involving claims of antitrust, 
corporate freeze-out, usurpation of corporate opportunities, 
and trademark infringement.71 As applied in these types of 
cases, the Wrongdoer Rule effectively results in an informal 
burden of production imposed upon defendants to quantify 
the required profit and expense data.

Several courts have extended the Wrongdoer Rule as applied 
to lost profits claims, finding that less certainty is required to 
establish the scope of damages so long as a plaintiff can prove 
that damages in fact exist.72 For instance, in Contemporary 
Mission, Inc. v. Famous Music Corp.,73 the Second Circuit, 
applying New York law, held that lost profits were recoverable 
where a music group sued its distributor for breach of contract 
for failure to promote the plaintiff’s musical works. Notwith-
standing the defendants’ claim that the jury’s award of lost 
profits was speculative, the Second Circuit upheld the award 
of lost profits, stating “when the existence of damage is certain, 
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and the only uncertainty is as to its amount … the burden of 
uncertainty about the amount of damage is upon the wrong-
doer.”74 This analytical approach to lost profits, which amounts 
to a modern variant of the traditional Wrongdoer Rule,75 has 
not been expressly accepted in Maine. However, neither has it 
been rejected.76 In an appropriate case, this modern variant of 
the Wrongdoer Rule may be worthy of presenting in support 
of a plaintiff’s lost profits claim. 

Lost Opportunity

The Law Court has yet to address damages based on lost 
business opportunities on a stand-alone basis, conceptually 
distinct from damages based on lost profits. However, the 
Massachusetts Supreme Judicial Court has approved the award 
of damages based on lost business opportunities, even where 
the plaintiff’s lost profits were acknowledged as uncertain.77 
In assigning a value to the likelihood that a profit would have 
been made, as opposed to valuing the lost profits themselves, 
the Massachusetts Supreme Judicial Court tapped into a line 
of “loss of chance” cases based on upon a landmark British 
case that first recognized the loss of chance as an independently 
recoverable component of contract damages.

Loss of Chance Doctrine

In Chaplin v. Hicks,78 an entrant in a beauty contest was 
awarded damages based on the value of her “loss of chance” 
to actually compete in the contest. The contest involved fifty 
candidates, from whom twelve would be selected as winners 
and who would be awarded professional acting contracts. The 
plaintiff was one of the original fifty contestants. The defen-
dant, a theatrical manager, failed to honor his contractual 
obligation to notify the plaintiff of the requirement that she 
participate in a personal interview, which was a precondition 
to participating in the actual beauty contest. Because the plain-
tiff did not complete the personal interview, she was denied the 
right to participate in the contest and thus the chance to be 
selected as one of the twelve winners. 

Although the plaintiff could not prove that she would have 
been selected as one of the twelve contest winners, she did 
assert a claim for the value of the lost opportunity to compete 
in the contest, based on defendant’s breach of contract. 
Following a jury’s award of damages based on the value of the 
plaintiff’s lost opportunity, the defendant appealed the award 
as unduly speculative and contingent. On appeal, the Court of 
King’s Bench affirmed the award, determining that the value of 

the plaintiff’s interest in her lost opportunity itself was recov-
erable. Thus, the plaintiff received damages in the amount of 
the value of the acting contract, which amount was discounted 
based on plaintiff’s probability of being selected for a contract, 
namely, twenty-five percent, since the average chance of each 
competitor was one in four.79 

In the wake of Chaplin v. Hicks, courts in the United 
Kingdom also have approved the award of damages based on 
loss of chance in tort cases.80 Loss-of-chance cases are notable 
in that plaintiffs are held to a lower standard of proof for causa-
tion, rather than to the typical preponderance-of-the-evidence 
standard. Instead, a plaintiff need only show that a “real and 
substantial chance” existed that, but for the defendant’s breach 
of duty, an opportunity or transaction with a third party 
would have occurred and led to the plaintiff’s profits.81 A “real 
and substantial chance” is merely something more than a 
purely speculative or fanciful chance.82 

Loss of Business Opportunity

The Massachusetts Supreme Judicial Court has relied upon 
the loss of chance doctrine to award damages based on lost 
business opportunity. In Air Technology Corp. v. General Elec-
tric Co.,83 the Supreme Judicial Court addressed a breach of 
contract case involving General Electric (“GE”) and another 
firm, Air Technology Corp (“AT”). In that case, GE obtained 
the assistance of AT in preparing bids for a government 
contract, but then subsequently breached its agreement to use 
AT as a subcontractor, instead opting to complete the work 
itself by utilizing the information provided by AT. 

While acknowledging that a lost profits claim would be spec-
ulative, the Court nevertheless determined that GE breached its 
duties owed to AT, entitling AT to an award of damages, finding 
that “[w]hat AT lost by GE’s breaches of contract was a business 
opportunity.84 The Court stated that the “problem is to deter-
mine the value of the opportunity to which AT was entitled as a 
contract right, even if AT’s lost profits cannot be ascertained. A 
reasonable approximation will suffice.”85 Addressing the calcu-
lation of damages, the Court held that a determination of the 
fair value of AT’s lost business opportunity also had to take 
into consideration “uncertainties” that could affect the award, 
including (1) the approximate net amount AT would realize 
from the subcontract and (2) the probability of successful negoti-
ations and Air Force approval.86 This approach is consistent with 
the current law of loss of opportunities under U.K. law, which 
subjects loss of chance damages to a lesser standard of proof.87
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Loss of Earnings Opportunity

Although the Law Court has yet to squarely consider 
a loss of business opportunity claim similar to that made 
in Air Technology Corp., it has recognized, in an analogous 
context, that damages based on lost earning opportunities 
may be awarded in appropriate circumstances. In Snow v. 
Villacci,88 an employee of an investment firm asserted a claim 
of negligence against the owner of an automobile repair shop 
after the plaintiff was struck by a motor vehicle operated by 
the defendant and lost fourteen weeks of employment and 
future earnings opportunities while recovering from his inju-
ries.89 The plaintiff had been in the twentieth month of a 
twenty-five-month training program to become qualified as 
a financial consultant.90 Because his injuries prevented him 
from completing the program’s goals on time, his employer 
did not invite him for an additional opportunity to become 
a financial consultant.91 The plaintiff asserted claims against 
the defendant based on his negligence, seeking recovery of 
damages, including the value of his lost earnings opportunity. 
The defendant obtained summary judgment on the grounds 
that claims based on lost earnings capacity were not cogni-
zable under Maine law. 

The Law Court, while acknowledging that recovery of 
prospective, hypothetical earnings presented special eviden-
tiary challenges, rejected the defendant’s arguments, holding 
that a plaintiff may recover damages based on lost earning 
opportunity if supported by an adequate evidentiary founda-
tion.92 Wrote the Court:

[T]here is no logical or public policy reason to 
deny recovery to a person who has lost an oppor-
tunity due to the negligent acts of another person, 
as long as the elements necessary for recovery are 
proven by a preponderance of the evidence. If a 
plaintiff has in fact lost a unique opportunity to 
increase her earnings, and that loss was caused by 
defendant’s actions, she should be able to recover 
those damages just as she would have if the defen-
dant’s wrongdoing has caused her to lose wages.93 

Accordingly, the Law Court held that recovery may be had 
for loss of an earning opportunity if the claimant proves, by 
a preponderance of the evidence, that: (1) the opportunity 
was real and not merely a hoped-for prospect; (2) the oppor-
tunity was available not just to the public in general but to 

the plaintiff specifically; (3) the plaintiff was positioned to 
take advantage of the opportunity; (4) the income from the 
opportunity was measurable and demonstrable; and (5) the 
wrongdoer’s negligence was a proximate cause of the plain-
tiff’s inability to pursue the opportunity.94 Although the Law 
Court in Snow imposed stringent evidentiary requirements 
for recovery of damages based on lost earnings opportunity, 
it is notable that the Law Court was fully cognizant of and 
supportive of the policy rationale for permitting recovery 
based the value of a lost opportunity. 

Conclusions
The avowed goal of any damages award in the tort 

context is to make the injured party whole; in the contract 
setting, the goal is to put the non-breaching party in as good 
a position as he or she would have been if no breach had 
occurred.95 Achieving these goals with respect to a claim for 
lost profits is sometimes easier said than done. The guiding 
first principle in this regard is that lost profits may be proved 
with judgmental approximation and do not need to be estab-
lished with mathematical precision. However, whether the 
proof at trial on this issue is to be presented through the testi-
mony of the plaintiff, an independent expert, or both, it is 
essential that it be based on a solid evidentiary foundation that 
adequately addresses the underlying economic data, including 
sufficiently quantified revenue and expenses. In cases where 
such evidence does not exist, comparative evidence—such as 
industry averages and official statistics—must be utilized. At 
a minimum, the Law Court has made it clear that it expects 
opinions seeking to establish lost profits to be “informed” 
opinions that rest upon “credible evidence.”96

When facing these evidentiary requirements inherent in the 
imprecise business of reducing legal harms to monetary damages, 
litigants should remain mindful that, in appropriate circum-
stances, the Wrongdoer Rule and analogous Loss of Chance/
Business Opportunity doctrine may assist plaintiffs in meeting 
their burden. Although these theories of recovery have taken 
various expressions in different cases, at their core, both are 
aimed at the same worthy goal of ensuring that parties in breach 
of their obligations are not shielded from the consequences of 
their wrongful actions. In situations where evidence of lost 
profits is limited or unavailable due to the wrongful acts of the 
defendant, the Wrongdoer Rule may be properly applied under 
Maine law and a jury instruction on the issue would be appro-
priate.97 The Loss of Chance/Business Opportunity doctrine, as 
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first expressed in Chaplin v. Hicks and particularly its lower 
“substantial chance” burden of proof, has not yet gained any trac-
tion in Maine courts.98 However, in a case seeking recovery 
based on lost profits or lost business opportunity, as in Air Tech-
nology Corp., the modern variant of the Wrongdoer Rule could 
properly have application. That is, provided that the fact of 
damages can be established to a reasonable certainty, the 
amount of damages would be subject to lesser proof.99 It remains 
to be seen whether these doctrines can and will be successfully 
applied in future cases in the courts of Maine. 
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