
 

New FMLA Regulations 

By  Matthew Tarasevich and Lori Londis Dwyer | 1 December 2008 

 
The United States Department of Labor (DOL) has released its long-awaited new rules 
(including commentary) interpreting the Family and Medical Leave Act (FMLA). 1 The 
comprehensive new rules, which go into effect January 16, 2009, include substantive 
revisions of the prior FMLA rules as well as newly enacted regulations implementing the 
National Defense Authorization Act of 2008 (see this Bernstein Shur Client Alert for a 
summary of this 2008 amendment to the FMLA). 

HIGHLIGHTS INCLUDE THE FOLLOWING: 

 
Military Caregiver Leave: Eligible employees may take up to 26 workweeks of leave 
to care for a current member of the Armed Forces who has a serious injury or illness 
incurred in the line of duty. 
 

 The 26-week period begins on the date the employee requests leave, regardless of 
how the employer calculates FMLA leave for other FMLA-qualifying reasons. 

 Total FMLA military service and FMLA qualifying leave cannot exceed 26 weeks 
in total, within the 12-month period that began when the employee requested 
military leave. 

 Employees may take leave to care for different covered service members, or to 
care for a service member with a subsequent serious injury or illness, except that 
no more than 26 workweeks of leave may be taken within any “single 12-month 
period.” 

 
“Qualifying Exigency” Leave: Eligible employees may also take up to 12 workweeks of 
leave because of any “qualifying exigency” arising out of the fact that a spouse, son, 
daughter, or parent is a covered military member on active duty. “Qualified exigency” 
includes but is not limited to leave for the following purposes: 
 

 Dealing with issues related to short-term deployment (where a service member is 
called up with seven days or less notice) 

 Attending military events and related activities (ceremonies, programs, family 
support programs, etc.) 

 Attending to childcare needs and other school activities 
 Making financial and legal arrangements 

                                                 
1 The new regulations can be found at www.dol.gov/compliance/laws/comp-fmla.htm. 
 

http://bernsteinshur.com/Attorneys/detail.aspx?lawyer_id=54
http://bernsteinshur.com/Attorneys/detail.aspx?lawyer_id=124
http://www.dol.gov/compliance/laws/comp-fmla.htm


 Attending counseling (with someone “other than a healthcare provider”) 
 Spending time with a service member on short-term rest and recuperation leave 
 Attending to post-deployment activities 

 

ADDITIONAL CHANGES AND CLARIFICATIONS 

 
"Serious Health Condition (SHC)" 
 

 The “two or more treatments” requisite for a condition to qualify as a “serious 
health condition” must occur within 30 days after incapacity begins. 

 Employees diagnosed with “chronic conditions” (e.g., diabetes, arthritis) need only 
visit a medical provider two times per year to qualify, and employers may only 
require recertification of chronic conditions every six months. 

 
Medical Certification 
 

 Employers may provide the certifying doctor with a “statement of the employee’s 
essential job functions” and ask the doctor to specify which of the essential 
functions the employee cannot perform. 

 In certain limited circumstances, employers may contact the healthcare provider if 
the certification requires clarification. 

 Employers must comply with HIPAA and give the employee an opportunity first 
to get the requested information, before contacting the healthcare provider directly. 

 
Intermittent Leave 
 
Employers may now use whatever minimum increment of time (15 mins, ½ hour, hour) it 
uses to account for the use of other forms of leave for purposes of calculating intermittent 
leave use, provided that the increment is no greater than one hour. 
 
Employers Notice Obligations 
 
Covered employers must provide written notice to each employee of his/her FMLA rights 
at the time of hire. Employers are obligated to provide notice in the language in which 
employees are literate, even if that is not English. The new rules also allow electronic 
notification, if certain requirements are met. 
 
Light Duty 
 
Time spent on light duty does not count toward an employee’s FMLA leave entitlement. 
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