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The United States Department of Labor (DOL) has released its long-awaited new rules
(including commentary) interpreting the Family and Medical Leave Act (FMLA). ! The
comprehensive new rules, which go into effect January 16, 2009, include substantive
revisions of the prior FMLA rules as well as newly enacted regulations implementing the
National Defense Authorization Act of 2008 (see this Bernstein Shur Client Alert for a
summary of this 2008 amendment to the FMLA).

HIGHLIGHTS INCLUDE THE FOLLOWING:

Military Caregiver Leave: Eligible employees may take up to 26 workweeks of leave
to care for a current member of the Armed Forces who has a serious injury or illness
incurred in the line of duty.

e The 26-week period begins on the date the employee requests leave, regardless of
how the employer calculates FMLA leave for other FMLA-qualifying reasons.

e Total FMLA military service and FMLA qualifying leave cannot exceed 26 weeks
in total, within the 12-month period that began when the employee requested
military leave.

e Employees may take leave to care for different covered service members, or to
care for a service member with a subsequent serious injury or illness, except that
no more than 26 workweeks of leave may be taken within any “single 12-month
period.”

“Qualifying Exigency” Leave: Eligible employees may also take up to 12 workweeks of
leave because of any “qualifying exigency” arising out of the fact that a spouse, son,
daughter, or parent is a covered military member on active duty. “Qualified exigency”
includes but is not limited to leave for the following purposes:

e Dealing with issues related to short-term deployment (where a service member is
called up with seven days or less notice)

e Attending military events and related activities (ceremonies, programs, family
support programs, etc.)

e Attending to childcare needs and other school activities

e Making financial and legal arrangements

! The new regulations can be found at www.dol.gov/compliance/laws/comp-fmla.htm.



http://bernsteinshur.com/Attorneys/detail.aspx?lawyer_id=54
http://bernsteinshur.com/Attorneys/detail.aspx?lawyer_id=124
http://www.dol.gov/compliance/laws/comp-fmla.htm

e Attending counseling (with someone “other than a healthcare provider”)
e Spending time with a service member on short-term rest and recuperation leave
e Attending to post-deployment activities

ADDITIONAL CHANGES AND CLARIFICATIONS

""Serious Health Condition (SHC)"

e The “two or more treatments” requisite for a condition to qualify as a “serious
health condition” must occur within 30 days after incapacity begins.

e Employees diagnosed with “chronic conditions” (e.g., diabetes, arthritis) need only
visit a medical provider two times per year to qualify, and employers may only
require recertification of chronic conditions every six months.

Medical Certification

e Employers may provide the certifying doctor with a “statement of the employee’s
essential job functions” and ask the doctor to specify which of the essential
functions the employee cannot perform.

e Incertain limited circumstances, employers may contact the healthcare provider if
the certification requires clarification.

e Employers must comply with HIPAA and give the employee an opportunity first
to get the requested information, before contacting the healthcare provider directly.

Intermittent Leave

Employers may now use whatever minimum increment of time (15 mins, % hour, hour) it
uses to account for the use of other forms of leave for purposes of calculating intermittent
leave use, provided that the increment is no greater than one hour.

Employers Notice Obligations

Covered employers must provide written notice to each employee of his/her FMLA rights
at the time of hire. Employers are obligated to provide notice in the language in which
employees are literate, even if that is not English. The new rules also allow electronic
notification, if certain requirements are met.

Light Duty

Time spent on light duty does not count toward an employee’s FMLA leave entitlement.
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Appendix B
Certification of Health Care Provider for U.S. Department of Labor %
Employee’s Serious Health Condition Employment Standards Administration

Wage and Hour Division U.S. Wags ind Hour Division

(Family and Medical Leave Act)

OMB Control Number: 1215-0181
Expires: XX2OUXXX

SECTI npletion b E! )

INSTRUCTIONS to the EMPLOYER: The Family and Medical Leave Act (FMLA) provides that an employer
may require an employee seeking FMLA protections because of a need for leave due to a serious health condition to
submit a medical certification issued by the employee’s health care provider. Please complete Section I before giving
this form to your employee. Your response is voluntary. While you are not required to use this form, you may not ask
the employee to provide more information than allowed under the FMLA regulations, 29 C.F.R. §§ 825.306-825.308.
Employers must generally maintain records and documents relating to medical certifications, recertifications, or
medical histories of employees created for FMLA purposes as confidential medical records in separate files/records
from the usual personnel files and in accordance with 29 C.F.R. § 1630.14(c)(1), if the Americans with Disabilities
Act applies.

Employer name and contact:

Employee’s job title: Regular work schedule:

Employee’s essential job functions:

Check if job description is attached:

INSTRUCTIONS to the EMPLOYEE: Please complete Section II before giving this form to your medical
provider. The FMLA permits an employer to require that you submit a timely, complete, and sufficient medical
certification to support a request for FMLA leave due to your own serious health condition. If requested by your
employer, your response is required to obtain or retain the benefit of FMLA protections. 29 U.S.C. §§ 2613,
2614(c)(3). Failure to provide a complete and sufficient medical certification may result in a denial of your FMLA
request. 20 C.F.R. § 825.313. Your employer must give you at least 15 calendar days to return this form. 29 C.F.R.
§ 825.305(b).

Your name:

First Middle Last

ent has requested leave under the FMLA.
Answer, fully and completely, all applicable parts. Several questions seek a response as to the frequency or
duration of a condition, treatment, etc. Your answer should be your best estimate based upon your medical
knowledge, experience, and examination of the patient. Be as specific as you can; terms such as “lifetime,”
“unknown,” or “indeterminate™ may not be sufficient to determine FMLA coverage. Limit your responses to the
condition for which the employee is seeking leave. Please be sure to sign the form on the last page.

Provider’s name and business address:

Type of practice / Medical specialty:

Telephone: ( ) - Fax:( )
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1.

s

A\ )ICAL FACTS
Approximate date condition commenced:

Probable duration of condition:

Mark below as applicable:
Was the patient admitted for an overnight stay in a hospital, hospice, or residential medical care facility?
__No __ Yes. If so, dates of admission:

Date(s) you treated the patient for condition:

Will the patient need to have treatment visits at least twice per year due to the condition? No Yes.

Was medication, other than over-the-counter medication, prescribed? No Yes.

Was the patient referred to other health care provider(s) for evaluation or treatment (e.g., physical therapist)?
No ___ Yes. If so, state the nature of such treatments and expected duration of treatment:

Is the medical condition pregnancy? ____No ___ Yes. If so, expected delivery date:

3. Use the information provided by the employer in Section I to answer this question. If the employer fails to

provide a list of the employee’s essential functions or a job description, answer these questions based upon
the employee’s own description of his/her job functions.

Is the employee unable to perform any of his/her job functions due to the condition: No Yes.

If so, identify the job functions the employee is unable to perform:

. Describe other relevant medical facts, if any, related to the condition for which the employee seeks leave

(such medical facts may include symptoms, diagnosis, or any regimen of continuing treatment such as the use
of specialized equipment):
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5. Will the employee be incapacitated for a single continuous period of time due to his/her medical condition,
including any time for treatment and recovery? ___No ___ Yes.

If so, estimate the beginning and ending dates for the period of incapacity:

6. Will the employee need to attend follow-up treatment appointments or work part-time or on a reduced
schedule because of the employee’s medical condition? ___No ___ Yes.

If so, are the treatments or the reduced number of hours of work medically necessary?
__No __ Yes.

Estimate treatment schedule, if any, including the dates of any scheduled appointments and the time
required for each appointment, including any recovery period:

Estimate the part-time or reduced work schedule the employee needs, if any:
hour(s) per day; days per week from through

7. Will the condition cause episodic flare-ups periodically preventing the employee from performing his/her job
functions? No Yes.

Is it medically necessary for the employee to be absent from work during the flare-ups?
No Yes. If so, explain:

Based upon the patient’s medical history and your knowledge of the medical condition, estimate the
frequency of flare-ups and the duration of related incapacity that the patient may have over the next 6
months (e.g., 1 episode every 3 months lasting 1-2 days):

week(s) month(s)

Frequency: times per

Duration: hours or day(s) per episode
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